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filled by a foreign end product or con-
struction material, including deter-
minations that— 

(i) A subsistence product is perish-
able and delivery from the United 
States would significantly impair the 
quality at the point of consumption; 

(ii) An end product or construction 
material, by its nature or as a prac-
tical matter, can best be acquired in 
the geographic area concerned, e.g., ice 
or books; or bulk material, such as 
sand, gravel, or other soil material, 
stone, concrete masonry units, or fired 
brick; 

(iii) A particular domestic construc-
tion material is not available; 

(iv) The cost of domestic construc-
tion material would exceed the cost of 
foreign construction material by more 
than 50 percent, calculated on the basis 
of— 

(A) A particular construction mate-
rial; or 

(B) The comparative cost of applica-
tion of the Balance of Payments Pro-
gram to the total acquisition; or 

(v) Use of a particular domestic con-
struction material is impracticable; 

(b) After receipt of offers— 
(1) The evaluated low offer (see Sub-

part 225.5) is an offer of an end product 
that— 

(i) Is a qualifying country end prod-
uct; 

(ii) Is an eligible product; or 
(iii) Is a nonqualifying country end 

product, but application of the Balance 
of Payments Program evaluation fac-
tor would not result in award on a do-
mestic offer; or 

(2) The construction material is an 
eligible product; or 

(c) At any time during the acquisi-
tion process, the head of the agency de-
termines that it is not in the public in-
terest to apply the restrictions of the 
Balance of Payments Program to the 
end product or construction material. 

[67 FR 20694, Apr. 26, 2002, as amended at 67 
FR 77939, Dec. 20, 2002; 69 FR 1928, Jan. 13, 
2004; 70 FR 2363, Jan. 13, 2005; 70 FR 73155, 
Dec. 9, 2005] 

225.7502 Procedures. 

(a) Solicitation of offers. Identify, in 
the solicitation, supplies and construc-
tion material known in advance to be 

exempt from the Balance of Payments 
Program. 

(b) Evaluation of offers—(1) Supplies. 
Unless the entire acquisition is exempt 
from the Balance of Payments Pro-
gram, evaluate offers for supplies that 
are subject to the Balance of Payments 
Program using the evaluation proce-
dures in subpart 225.5. However, treat-
ment of duty may differ when delivery 
is overseas. 

(i) Duty may not be applicable to 
nonqualifying country offers. 

(ii) The U.S. Government cannot 
guarantee the exemption of duty for 
components or end products imported 
into foreign countries. 

(iii) Foreign governments may im-
pose duties. Evaluate offers including 
such duties as offered. 

(2) Construction. Because the con-
tracting officer evaluates the esti-
mated cost of foreign and domestic 
construction material in accordance 
with 225.7501(a)(5)(iv) before issuing the 
solicitation, no special procedures are 
required for evaluation of construction 
offers. 

(c) Postaward. For construction con-
tracts, the procedures at FAR 25.206, 
for noncompliance under the Buy 
American Act, also apply to non-
compliance under the Balance of Pay-
ments Program. 

§ 225.7503 Contract clauses. 

Unless the entire acquisition is ex-
empt from the Balance of Payments 
Program— 

(a) Use the clause at 252.225–7044, Bal-
ance of Payments Program—Construc-
tion Material, in solicitations and con-
tracts for construction to be performed 
outside the United States with a value 
greater than the simplified acquisition 
threshold but less than $7,407,000. 

(b) Use the clause at 252.225–7045, Bal-
ance of Payments Program—Construc-
tion Material Under Trade Agreements, 
in solicitations and contracts for con-
struction to be performed outside the 
United States with a value of $7,407,000 
or more. For acquisitions with a value 
of $7,407,000 or more, but less than 
$8,422,165, use the clause with its Alter-
nate I. 

[71 FR 9271, Feb. 23, 2006] 
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